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1. Introduction

The number of unrepresented litigants! appearing in Ontario courts has increased dramatically
since the economic downturn of 2008.

As described in our evaluation of Pro Bono
Ontario’s Law Help Ontario program in 20092

and documented by the interviews conducted in This Report at a Glance

this study, the flood of unrepresented litigants is

straining an already overburdened court system, . Page
. .. . . . 1. INtroduCtion ......ceeeeeiiiiieeeiice e 1

with more litigants showing up with missing

papers, more litigants needing explanation of 2. PBO’s Services for Unrepresented
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costs for all parties.
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According to a senior Superior Court judge in a

recent interview1 the Impact Of unrepresented 5 Conclusion ........................................... 12
litigants is “the greatest challenge faced by our
courts today.”

This report describes a study of the cost savings
and other economic impacts that Pro Bono Ontario (PBO) is having on Ontario’s court system.

! The terms “unrepresented” and “self-represented” are widely used to indicate litigants who participate in legal
proceedings without lawyers or paralegals to represent them. For consistency in this report, we use “unrepresented”
throughout.

2 See, “Evaluation of Law Help Ontario as A Model for Assisting Unrepresented Litigants in the Ontario Superior
Court of Justice at 393 University Avenue in Toronto,” by The Resource for Great Programs, November 5, 2009 at
http://www.greatprograms.org/Program_assessment/pdfs/J-6_PBLO%20Report_Final%20Draft 11-16-09.pdf. Law
Help Ontario (LHO) is the help centre for unrepresented litigants operated by Pro Bono Ontario at 393 University
Avenue.
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These impacts result from the pro bono assistance that PBO provides to unrepresented litigants in
certain Ontario courts.

The study found that PBO’s services to unrepresented litigants provide a $10 return for every
dollar invested. The estimated cost savings and economic benefits provided by PBO’s services in
FY 2015-16 amounted to $5.76 million.

The study was prepared by The Resource for Great Programs®, a U.S. consulting firm, to
generate answers to these questions:

e Efficiencies for the courts: How, and to what extent, does legal assistance to unrepresented
litigants enable the courts to operate more efficiently?

e Cost savings: What cost savings result from these efficiencies? Who are the beneficiaries of
these savings?

e Other economic benefits: What is the dollar value of other economic benefits produced by
PBO’s operations, such as the economic value of the time provided by the pro bono lawyers
who are recruited, coordinated, and deployed by PBO for day-to-day operations of the court
system?

e Return on investmment: Taking the total cost savings and economic benefits into account,
what do the above impacts represent in terms of a total return on funders’ investment in PBO’s
operations?

Section 2 of this report describes PBO’s services for unrepresented litigants. Section 3 provides
an overview of the questions addressed, the data collected, and the methodologies used to
translate these data into estimates of the economic impacts of PBO’s services. Section 4 presents
the major findings of the study, and Section 5 provides a brief conclusion.

3 The Resource for Great Programs is the leading source of economic impact studies for civil justice funders, legal
service provider organizations, and access-to-justice groups across North America. Since 2008, The Resource has
completed economic impact studies of legal services programs in 14 U.S. states, encompassing over 120 legal aid
provider organizations.
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2. PBO’s Services for Unrepresented Litigants

PBO’s services are delivered through three channels. (See Exhibit 1, below.)

1. Help Centres in courthouses. PBO maintains staffed Help Centres in Toronto and Ottawa
courts where litigants can receive general legal information about civil procedure, use
computers to complete court forms and perform research, and consult in-house, pro bono
duty counsel about the merits of their case and recommended steps to take (or not to take)
to address their legal problems.

2. Pro bono duty counsel. PBO makes pro bono duty counsel available to unrepresented
litigants at specific court proceedings on specific days.

3. Pro bono amicus counsel. PBO provides pro bono amicus curiae (“friend of the court™) at
specific court proceedings on specific days to assist the court by helping unrepresented
parties organize, advance, and/or resolve their case. Amicus can assist both sides of a case
if both parties are unrepresented.

Exhibit 1:

PBO’s Services for Unrepresented Litigants

1. Help Centres in courthouses in Toronto and Ottawa

2. Probono duty counsel available to unrepresented litigants at
specificcourt proceedings on specificdays

3. Probono amicus counsel (“friend of the court”) to help the court
and the unrepresented parties on both sides to more readilyresolve
the matterin dispute
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3. Overview of the Study

The questions addressed by the study are summarized below in Exhibit 2. Data for the study
were collected by staff from PBO and The Resource, and The Resource performed the analysis
from June toSeptember of 2017. The analysis consisted of the following elements:

1. Potential plaintiffs study. A random sample of litigants who had been served by PBO in
FY 2013-14 was selected for examination, and on-line court records were searched to
determine how many of those litigants had gone on to file claims in court, and if so, what
happened in their cases.

Exhibit 2:
Questions Addressed by the Study

1. Efficiencies for the Courts: How does legal assistance to

efficiently?

2. Cost Savings: What cost savngs result from these efficiencies
and who are the beneficianes?

3. Other Economic Benefits: What is the dollar value of other
economic benefits produced by PBO's operations?

4. Return on Investment: What do the above impacts represent
per dollar of funders’ investment in PBO's operations?

2. Court observation. VVolunteers were trained and deployed to observe motion hearings,
judgment debtor conferences, and other court proceedings during a three-week sample
period in July and August 2017. Using an observation protocol and training provided by
The Resource, the observers collected data on an array of variables comparing represented
and unrepresented litigants on measures of performance in court, duration of proceedings,
and outcomes of proceedings.

3. Front-counter time study. Data were collected over several days at the front counter at the
Brampton Small Claims Court outside Toronto. A PBO observer recorded an array of data
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points, including whether litigants appearing at the counter were represented or
unrepresented, the time spent by front-counter staff serving the litigants, and the amounts
and types of services that were provided.

. Telephone interviews. Resource staff conducted 30- to 45-minute telephone interviews
with judges and other staff of the Small Claims Court, the Superior Court of Justice, the
Divisional Court and the Court of Appeal for Ontario. Perspectives were sought on the
challenges presented by unrepresented litigants and to collect information about the
impacts these challenges are having on indicators of court efficiency, including duration of
hearings and trials, the ability of proceedings to achieve their purposes, the need to carry
over proceedings for additional days, and other issues.

. Court statistics and other information. Data were obtained from the Small Claims Court
regarding volume of services provided, with breakdowns by types of services and year for
the period 2013-16.* Comparable data were requested from the other courts, as well as
financial and staffing data for use in the cost analysis. At this writing, the responses to
those requests for data, other than Small Claims, are still pending.

. PBO service statistics and other information. Data were obtained from PBO regarding
volumes of services provided, with breakdowns by types of services and year over the
period 2013-16 as well as financial and staffing information contained in various agency
reports.

Exhibit 3:

Methodologies for Estimating Economic Impacts
of PBO Assistance to Unrepresented Litigants

Economic Approafh for Data Data Collection
Measuring or
Impacts ) ) Needed Approach
Estimating
. Cost savings Measure attrition | e Measured or estimated Review of court records - Same
to courts due | rates of percentage of cases in which | approach as used by PBO in
to reduction proceedings client decided not to “Preliminary Study.”
in numbers of | pursued by “pre- proceed after being advised
proceedings litigation consults” by a PBO lawyer that it
that are of PBO. would be imprudent to do
commenced. (See Preliminary so.
Study by PBO). e Average cost of types of
proceedings that otherwise
would have been required.

4 Note that cases handled by PBO in FY 2013-2014 were chosen as the sampling frame for the court case file review
to ensure that the 2-year statute of limitations on filing a claim would have run out by the time of the review in mid-
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Economic
Impacts

Approach for
Measuring or
Estimating

Data
Needed

Data Collection
Approach

. Cost savings
to courts due
to fewer
hearings
needed per
PBO-assisted
client.

Compare number
of hearings per
case for PBO
clients & non-
assisted,
unrepresented
litigants; multiply
by average cost

Measured (or assumed)
average number of hearings
per case.

Average duration (hours) per
hearing.

Average cost per hour
(including overhead) of
judges & other court staff

per hearing. involved in hearings.
. Cost savings Compare average Measured (or assumed)
to courts due | duration of average duration of

to shorter

hearings for
PBO-assisted

clients.

hearings per case
for PBO clients &
non-assisted
unrepresented
litigants; multiply
by average cost
per hour of
hearings.

hearings.

Average cost per hour.
(including overhead) of
judges & other court staff
involved in hearings.

. Cost savings
to courts due
to shorter
trials for PBO-
assisted
clients.

Compare average
length of trials per
case for PBO
clients & non-
assisted
unrepresented
litigants multiply
by average cost
per hour of trials.

Measured (or assumed)
average length of trials per
case.

Average cost per trial
(including overhead) of
judges & other court staff
involved in hearings.

. Cost savings
to courts due
to fewer
adjournments
needed when
clients are
assisted by
PBO.

Compare number
of adjournments
per case for PBO
clients & non-
assisted
unrepresented
litigants; multiply
by average cost
per continuance.

Measured (or assumed)
average number of
continuances per case.
Average cost per
continuance (including
overhead).

Case tracking: For sampling
period (three weeks), PBO flags
cases of unrepresented

litigants it has assisted.

Assisted clients: For those
flagged cases, volunteer court
observers record salient data
(see left) using tracking sheets
provided by The Resource.
Comparison group: With
assistance from The Resource,
volunteer court observers select
random sample of non-PBO-
assisted cases and record the
same data items as above.

Cost estimation: The Resource
estimates cost per hour based on
reported data from annual
reports by courts.
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Economic
Impacts

Approach for
Measuring or
Estimating

Data
Needed

Data Collection
Approach

6. Cost savings
to courts due
to fewer
front-desk
staff needed
for processing
unrepresente
d litigants
when they are
assisted by
PBO.

Compare average
length of time
spent per litigant
for front-desk
staff to process
non-assisted
unrepresented
litigants versus
those who had
been helped by
PBO; multiply by
average cost per
hour of front-desk
staff.

Measured (or assumed)
average length of time spent
by front-desk staff per
litigant.

Average cost per hour
(including overhead) of
front-desk staff who process
unrepresented litigants.

Same as “2” above.

Continued on Next Page
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Exhibit 4:

Data Sources for Estimating Economic Impacts
of PBO Assistance to Unrepresented Litigants

Pro Bono Ontario

1. Help Centre Case files

o C(Client name

e Date of all visits when assistance received from pro bono lawyer

e Level of court

e  Plaintiff or Defendant

e Stage of litigation (potential plaintiff, plaintiff/defendant, appellant/respondent, seeking
collection) — but requires detailed file review to determine

e Types of services provided (summary advice, help with documents)

e Variable case notes — opposing parties, opinions regarding merit, other notes

e Length of trials when pro bono lawyers are involved (specifically Small Claims Trial Matching
Program)

2. Existing Courtroom Duty Counsel Reporting forms:
e Name of volunteer lawyer
e Location/level of court
e Type of hearing/stage of litigation
e Date of service
e Raw count of the number of clients served
e Variable case notes on types of service provided

Courts

e Access to hearings/appearances

e Possibly but likely imperfect data on total number of cases, number of self-reps, length of
certain proceedings (e.g. how many Small Claims trials are multi-day)

e No general statistical information regarding number of processes, average length of
proceedings or impact of unrepresented litigants on proceedings

Judges and Court Staff

e Assessment of impact of PBO services on their particular role (e.g. counter staff, judges)

e Estimates of baseline data — e.g. number of unrepresented litigants in the courts at any time

e Description of the resources required to meet the needs of unrepresented litigants

e Estimates of time consumed by unrepresented litigants with respect to specific tasks (e.g.
filing documents, in motions, trials and settlement conferences) compared to represented
parties and, for those who have been around a long time, compared to the days before help
centres.
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4. Major Findings

The major findings of the analysis are as follows:

1. PBO’s services to unrepresented litigants provide a $10 return for every dollar invested.
(Please see Exhibit 5 below.) The estimated cost savings and economic benefits provided by
PBO’s services in FY 2015-16 amounted to $5.76 million.

Exhibit 5:

PBO's Services to Unrepresented Litigants in Ontario’s Courts Produce
a 10-10-1 Return-on-Investment.

. 55.76 Million Total Impact in FY 2015-2016.

* This amounts to 10 Dollarsfor every dollarin funding.

* The chart below shows the two parts that make up the total.
Dollar Amounts in Millions

AL,
GOVERNMENT'S

Savings and
Banafits
$5.16 |
|
\/ E. LITIGANTS'
/’, Savings and
o Benefits
$0.60

2. The Ontario provincial government was the biggest beneficiary ($5.16 million) of the
total economic impacts of PBO services. As shown in in Exhibit 6 (see next page), the
impacts for government broke out as follows:

a. $2.29 million in cost savings were achieved through claims of doubtful merit
being taken out of the system. By reducing the number of court proceedings (e.g.
motions, settlement conferences, judgment debtor conferences, and trials), PBO
services to unrepresented litigants leverage the court’s existing resources and enable
the court system to serve more customers than it otherwise could.
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Exhibit 6:
Savings and Benefits for Government

Takang claims of d oubtful

e— 52.29 Milli in Cost Savi
merit out of the system 9 HHen i Lost savings

+

Increasing court eficency — 50.?6 Million in Cost Savings
+

Secunng in—-kind legal sernices

- e— 52.11 Million in Market Value
from the private sector

= Estimated value of economic impact

$5.16 Million

in FY 2015-2016

b. $0.76 million in cost savings were achieved through increased court efficiency.
Examples of the efficiencies that were observed in the study were:

e Time savings for front-counter staff resulting from unrepresented litigants
who had been assisted by PBO having a better understanding of the court
process, having their papers in better order, and having many of their
questions answered before appearing at the front counter.

e Shorter, more efficient court appearances by PBO-assisted litigants who
were better prepared than unrepresented litigants who had not received
PBO’s help.

o Fewer proceedings that failed to reach a conclusion and require re-
scheduling for additional days because unrepresented litigants could not
participate as fully and effectively as needed.

c. $2.11 million in value of pro bono lawyer time was leveraged from the private
sector and deployed to assist in the daily operations of the court system. In FY
2015-2016, private lawyers and law students donated 22,200 hours of pro bono
services assisting unrepresented litigants as a direct result of the recruitment and
logistical support provided through PBO’s operations. At a conservative average
hourly rate of $125 for lawyers and $35 for law students, this represents $2.11
million in legal services donated to the Ontario court system and deployed in its
daily operations.
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3. Litigants in the Ontario court system received $0.60 million worth of legal services
and cost savings. As shown in in Exhibit 7 below, the impacts for litigants broke out as
follows:

a. $0.20 million in pro bono legal assistance received by the unrepresented
litigants who used PBO’s services in FY 2015-16. PBO duty counsel represented
250 litigants in court apperances in FY 2015-2016, saving them $200,000 in fees and
costs that they otherwise would have had to pay for private counsel.

Exhibit 7:
Savings and Benefits for Litigants

Value of pro bono assistance
received by LHO customers

+

Savings in legal costs of

other partes in ligation
+

Reductions in time lost from - . .
work for court a o 50.ﬂ7 Million in Cost Savings

“— 50.20 Million in Market Value

<— 50.3 3 Million in Cost Savings

= Estimated value of economic impact

$0.60 Million

in FY 2015-2016

b. $0.33 million in savings in legal costs received by other parties in litigation. By
helping unrepresented litigants to prepare for court appearances, and to better
understand the court process, PBO’s assistance shortened court proceedings and
reduced the number that had to be carried over for additional days. This reduced the
legal fees and costs litigants had to pay to cover wait time and additional days in court
billed by their lawyers.

c.  $0.07 million reduction in time lost from work. The same benefits that saved
legal costs for litigants also reduced the number of days all parties had to take time off
work for court appearances that were protracted or had to be carried over to additional
days. These benefits accrued to not only the unrepresented litigants themselves who
received PBO’s assistance, but also the opposing parties who avoided time lost from
work attending court proceedings.
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5. Conclusion

This analysis revealed that the legal assistance being provided by Pro Bono Ontario is producing
significant cost savings and other economic benefits for the Ontario government and for users of
the Ontario court system. In dollar terms, PBO is generating $5.76 million in savings and
economic impacts annually on a total budget of less than $600,000, a 10-to-1 return on
investment.

These impacts represent a valuable contribution to the effective and efficient functioning of the
civil justice system in Ontario. Moreover, judges and other court staff reported in interviews that
PBO’s services not only save costs but also enable the court system to perform better. They
believe court users who receive PBO’s assistance are much more likely to come away from their
court experience feeling they have been fairly treated and their concerns have been heard, even if
the outcome did not go their way.

In the context of a dramatic increase in the number of people who are showing up in Ontario’s
courts each year without legal representation, court staff would like to see PBO’s services
expanded to more courts and more hours of operation.

One senior judge summed it up this way: “Unrepresented litigants are the biggest challenge
facing our courts today. I'm Pro Bono Ontario’s biggest fan.”
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